STATE OF FLORI DA
DI VI SI ON OF ADM NI STRATI VE HEARI NGS

FLORI DA ENG NEERS MANAGEMENT
CORPORATI ON

Petitioner,

Case Nos. 05-3215PL
05-3216PL

VS.
FRED C. JONES, P.E.,

Respondent .
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RECOVMENDED ORDER

Adm ni strative Law Judge (ALJ) Daniel Manry conducted the
formal hearing in this proceeding on January 10 and 11, 2006, in
Bradenton, Florida, on behalf of the D vision of Admnistrative
Heari ngs (DOAH).

APPEARANCES

For Petitioner: Douglas D. Sunshine, Esquire
Fl ori da Engi neers Managenent Cor poration
2507 Cal |l oway Road, Suite 200
Tal | ahassee, Florida 32303

For Respondent: Domnic C. MacKenzie, Esquire
Hol | and & Kni ght LLP
50 North Laura Street, Suite 3900
Jacksonville, Florida 32202

STATEMENT OF THE | SSUES

The issues presented are whet her Respondent signed and
seal ed negligent drawings for one single-fam |y residence and

provi ded plan review certification for two other projects



desi gned by Respondent in violation of Subsections 471.033(1)(Q9)
and 553.791(3), Florida Statutes (2002), and Florida
Admini strative Code Rul e 61Gl5-19. 001(6)(n)."?

PRELI M NARY STATEMENT

On May 3, 2004, Petitioner filed an Adm nistrative
Conpl ai nt agai nst Respondent in what became DOAH Case
No. 05-3215PL. On April 7, 2005, Petitioner filed an Anended
Adm ni strative Conpl aint agai nst Respondent in what becanme DOAH
Case No. 05-3216PL. The two conplaints are referred to
herei nafter as the "chargi ng docunents."”

Respondent requested a formal hearing. Petitioner referred
the matters to DOAH, and the two chargi ng docunents were
consol idated into one consolidated proceedi ng.

At the hearing, Petitioner presented the testinony of three
W tnesses and submtted 10 exhibits for adm ssion into evidence.
Respondent testified in his own behalf, presented the testinony
of four wi tnesses, and submtted 10 exhibits for adm ssion into
evidence. The identity of the witnesses and exhibits and the
rulings regarding each are reported in the Transcript of the
hearing filed with DOAH on February 13, 2006.

The ALJ granted Respondent's unopposed notion to extend the
time for filing proposed reconmended orders (PRGCs) unti l
April 3, 2006. Petitioner and Respondent tinely filed their

respective PROs on March 31 and April 3, 2006.



FI NDI NGS OF FACT

1. The Board of Professional Engineers (Board) is charged
with regulating the practice of engineering pursuant to
Chapter 455, Florida Statutes. Section 471.038, Florida
Statutes, authorizes Petitioner to provide the Board with
adm nistrative, investigative, and prosecutorial services.

2. Respondent is licensed in the state as a professiona
engi neer pursuant to |icense nunber PE 54476. It is undisputed
t hat Respondent is a private provider within the meani ng of
Subsection 553.791(1)(g), Florida Statues.

3. On Cctober 29, 2002, Respondent signed and seal ed
drawi ngs for a single-famly residence identified in the record
as the Barnes residence. It is less than clear and convincing
that the drawi ngs for the Barnes residence are deficient.

4. The testinony of Respondent's expert w tness was
credi bl e and persuasive. The applicable standard of care does
not require the relevant drawings to include nultiple ridge
hei ghts in order to describe the nature and character of the
work to be performed with sufficient clarity.

5. It is less than clear and convincing that the ridge
hei ghts in the drawi ngs are unequal. Additional ridge height
i nformati on woul d have been non-critical information that may

have been interpreted as specific construction requirenents and



| ead to confusion, added costs, conflicting interpretations, and
potential hazards in buildings.

6. It is less than clear and convincing that the draw ngs
for the Barnes residence insufficiently show heights of the
eaves or lintels and sills. The plans can be easily understood
by tradesnen and i nspectors. The typical wall section at page 4
of the plans addresses eaves, lintels, and sills.

7. The ridge height requirenments in Manatee County,
Florida (the County), are intended to ensure conpliance with
maxi mum hei ght restrictions. The nean heights in the draw ngs
adequat el y address the maxi num | ocal hei ght ordi nances.

8. It is less than clear and convincing that the roof
entry plan provided insufficient clarity. The roof was
constructed according to the |local code requirenents w thout
apparent exception. The evidence does not support a finding
that the roof entry plan, the ridge heights, lintels, eaves, and
sills were insufficiently clear to describe the nature and
character of the work to be perforned.

9. (Cdear and convincing evidence does not support a
finding that the wind uplift for roof trusses in the plans was
incorrect or unclear. |If the wind |oad cal cul ati ons were found
to be deficient, the specified fittings were sufficient to
wi t hstand wi nd | oads that exceeded the cal cul ati ons of

Petitioner's expert by approximately 70 percent.



10. Wnd load calculations are intended to ensure a roof
will sustain the load and will not blow off of the house. The
fittings were sufficient to secure the roof against the
proj ected wi nd | oad.

11. dear and convincing evidence does not support a
finding that the drawings failed to specify the applicable
masonry inspection requirenents. The evidence is |ess than
cl ear and convincing that special masonry inspections are
required for single-famly residences of two stories or |ess.

A masonry inspection is required for such structures when a
bui l di ng i nspector finds a need for such an inspection.

12. It is less than clear and convincing that the draw ngs
fail to adequately specify the splice |lengths of the bond beam
rei nforcenent for tension, conpression, intersections, and
corners. The requisite evidence does not support a finding that
the plans deviate fromthe standard of care in the comunity.

13. dear and convincing evidence does not support a
finding that Respondent failed to conply with applicable soil
condition requirenments. The County did not require soi
conditions on plans at the tine Respondent drew the pl ans.

14. Fromsonetine in the 1940s through Novenber 2003, the
County permtted engineers to assunme soil conditions with a
ground | oad of 2000 pounds per square foot. Respondent drew the

pl ans for the Barnes project in 2002.



15. The testinony of Petitioner's expert does not relate
to facts in evidence. The expert did not know County all owances
for soil conditions at the tinme Respondent drew the pl ans.

16. The evidence is |ess than clear and convincing that
the design of the concrete footings cannot be verified fromthe
pl ans. Nor does the requisite evidence support a finding that
the plans do not specify reinforcenent of the thickened edge
under a | oad bearing wood stud wall at the garage.

17. The plans include two reinforcenent specifications for
t he thi ckened edge under the | oad bearing wood stud wall at the
garage. The specifications include welded wire nesh and
rei nforced steel bars.

18. Cear and convincing evidence does not support a
findi ng that Respondent supplied or submtted the Barnes plans
for permt. Wthout such a finding, Respondent was not required
to prepare, subnit, or seal a site plan.

19. A site plan for the Barnes residence exists in the
file of the County Buil ding Departnent (Departnent). A
Departnment representative confirned that the site plan is
sufficient and that an engineer of record is not required to
prepare, submt, or seal a site plan unless the engi neer of
record actually submts the plans for a permt.

20. On February 24 and March 7, 2003, Respondent signed

and seal ed drawi ngs for respective projects at 14815 Coker Qully



Road, Myakka, Florida (the Coker project), and 705 50th Avenue,
Pl aza West, Bradenton, Florida (the Yonkers project). Pursuant
to Section 553.791, Florida Statutes, Respondent entered into a
contract with an entity identified in the record as Giffis
Custom Hones (Griffis) to provide either building code plans or
i nspection services, or both.

21. Prior to the commencenment of the two projects in
guestion, the Departnent expressly pernmtted an engineer to
provi de buil ding code inspection services involving buildings
desi gned or constructed by the engineer. Respondent prepared
private provider affidavits, obtained additional insurance, had
forms nade, and prepared to provide inspections services.

22. Respondent imedi ately ceased his activities when
Departnent officials objected to Respondent's stated intention
of providing "private provider"” building code inspection
services for the Coker and Yonkers projects. The separate
owners of the two projects withdrew their applications as
“private provider" projects.

23. The Departnent processed the projects, perforned al
i nspections, and issued a certificate of occupancy for each
project. Neither the Departnent, Petitioner, nor the Board,
ever served Respondent with a Notice of Non-conpliance.

24. If it were found that Respondent conmtted the all eged

violation, the violation was mnor. There is no evidence of any



econoni ¢ or physical harm or significant threat of harm to a
person or to the health, safety, or welfare of the public.
There is no evidence that Respondent has any prior discipline
agai nst his license.

CONCLUSI ONS OF LAW

25. DQOAH has jurisdiction over the parties and subject
matter in this proceeding. 88 120.569 and 120.57(1), Fla. Stat.
(2005). DQAH provided the parties with adequate notice of the
formal heari ng.

26. During the hearing, the undersigned reserved ruling on
Respondent's objections to the adm ssibility of Petitioner's
Exhibits 10 and 11. The first docunent is a letter witten by
Respondent to Petitioner during the agency's investigation of
t he conpl ai nts agai nst Respondent.

27. The out-of-court statenents attributed to Respondent
in Petitioner's Exhibit 10 are admi ssions by a party opponent
and are adm ssible in evidence for the truth of the matter
stat ed, even though Respondent denies the adm ssions.

8 90.803(18)(a), Fla. Stat. (2005); Lee v. Departnent of Health

and Rehabilitative Services, 698 So. 2d 1194, 1200 (Fla. 1997);

Chri stopher v. State, 583 So. 2d 642, 645 (Fla. 1991); Costa V.

School Board of Broward County, 701 So. 2d 414, 415 (Fla. 4th

DCA 1997); Seabord Coast Line Railroad Conpany v. N euwendaal,

253 So. 2d 451, 452 (Fla. 2d DCA 1971).



28. The admissions in Petitioner's Exhibit 10 need not be
statenments against the interest of Respondent to be adm ssi bl e.
They are adm ssi bl e because they are the Respondent's own
statenments, and he cannot conplain that he was not afforded the

opportunity to cross-examne hinself. State v. Elkin, 595 So.

2d 119, 120 (Fla. 3d DCA 1992); Adans v. School Board of Brevard

County, 470 So. 2d 760, 762 (Fla. 5th DCA 1985).

29. Petitioner's Exhibit 11 is a report authored by
Petitioner's expert witness in preparation for the fornal
hearing. The expert testinony and report were submtted for the
sol e purpose of assisting the trier of fact, by the expert's
education, training, and experience, in reaching findings
concerning the alleged negligence.

30. The report is 12 pages long. It contains various
types of information, including statenents of know edge or
intent on the part of various wi tnesses at the hearing and
Respondent. |Issues of know edge and intent do not require
expert testinony, but are factual issues susceptible of ordinary

met hods of proof. Dunhamv. Hi ghlands County School Board, 652

So. 2d at 896; Heifetz v. Departnent of Business Regul ation,

Di vi si on of Al coholic Beverages & Tobacco, 475 So. 2d at 1281.

31. The fact portion of the witten report is not
adm ssible as a public record or report prepared by a state

agency. 8 90.803(8), Fla. Stat. (2005); Lee, 698 So. 2d at



1201. The fact portion of the expert's witten report is a
record setting forth factual findings resulting from an

i nvestigation conducted pursuant to authority granted by | aw.
Unli ke the federal rule, Florida specifically excludes such
reports. Lee, 698 So. 2d at 1201.

32. That part of the report that attributes out-of-court
statenents to Respondent is adm ssible. § 90.803(18)(a), Fla.
Stat. (2005). The remainder of the report is admtted because
it explains or supplenments expert testinony during the hearing.
§ 120.57(1)(c), Fla. Stat. (2005).

33. In relevant part, Petitioner charges that Respondent
commtted "negligence" and "m sconduct” in violation of
Subsection 471.033(1)(g), Florida Statutes. The quoted terns
are not defined by statute.

34. The applicable rule defines "negligence" to nmean the
failure to utilize "due care" in engineering or failing to have
"due regard" for applicable standards of engineering principles.
Fla. Adm n. Code R 61G15-19.001(4). Petitioner may not
interpret the ternms "due care" and "due regard” in a manner that
enl arges, nodifies, or contravenes the statute inplenented.

§ 120.52(8), Fla. Stat. (2005).

35. If the agency were to interpret the terns "due care"

and "due regard” in a manner that enlarged, nodified, or

contravened the statute inplenented, the interpretation would be

10



tantanount to a legislative function and risk violation of the
separation of powers clause. |In relevant part, the separation
of powers cl ause prohibits the executive branch and its
adm ni strative agencies fromperform ng any |egislative
function. Art. 2, 8 3, Fla. Const.; Ch. 20, Fla. Stat. (2005).
36. The non-del egation doctrine is a judicial corollary to
t he separation of powers clause. The non-del egati on doctrine
requires the legislature to provide standards and guidelines in
an enactnent that are ascertainable by reference to the terns of

the enactnent. Bush v. Shiavo, 885 So. 2d 321 (Fla. 2004); B.H.

v. State, 645 So. 2d 987, 992-994 (Fla. 1994); Askew v. Cross

Key Waterways, 372 So. 2d 913, 925 (Fla. 1978).

37. The doctrine prohibits the |egislature fromdel egating
to the executive branch power to enact a law or the right to
exercise unrestricted discretion in applying the standards of
"due care" and "due regard." Statutes granting power to the
executive branch nust clearly define the power del egated,
precl ude unbridled discretion, preclude the enlargenent or
nodi fication of the |aw inplenented, and ensure the availability
of meani ngful judicial review. Shiavo, 885 So. 2d at 332. See

al so Harrington & Co. v. Tanpa Port Authority, 358 So. 2d 168,

170 (Fla. 1978)(statutory standard of "due regard" is a
del egati on of undefined power by the legislature and is

t ant anount to an abdi cation of | awraki ng responsibility).

11



38. The agency's interpretation of statutory terns is not
infused with policy considerations and is not entitled to
deference. The agency did not articulate in the record, the
under | yi ng technical reasons for deference to agency expertise

in the interpretation of statutory terns. Johnston, MD. v.

Departnent of Professional Regul ati on, Board of Mdica

Exam ners, 456 So. 2d 939, 943-944 (Fla. 1lst DCA 1984).
39. The issue of whether Respondent breached the
applicable standard of care is a factual issue susceptible to

ordi nary methods of proof. &Goss v. Departnent of Health, 819

So. 2d 997, 1003 (Fla. 5th DCA 2002). The burden of proof is on
Petitioner to show by clear and convi nci ng evi dence that
Respondent commtted the acts alleged in the chargi ng docunents

and the reasonabl eness of the proposed penalty. Departnent of

Banki ng and Finance, Division of Securities and Investor

Protection v. Gsborne Stern and Conpany, 670 So. 2d 932 (Fl a.

1996); Ferris v. Turlington, 510 So. 2d 292 (Fla. 1987).

40. Only conpetent and substantial evidence may be
consi dered as clear and convincing. In a license discipline
proceedi ng, the term"conpetent and substantial evidence" takes
on vigorous inplications that are not present in other types of

agency action. Robinson v. Florida Board of Dentistry,

Depart nent of Professional Regulation, 447 So. 2d 930, 932 (Fla.

3d DCA 1984).

12



41. The requirenment for clear and convinci ng evidence
i nposes an internedi ate | evel of proof on Petitioner.
Petitioner nust prove material factual allegations by nore than
a preponderance of the evidence, but the proof need not be
beyond and to the exclusion of a reasonable doubt. Inquiry

Concerni ng a Judge No. 93-62, 645 So. 2d 398, 404 (Fla. 1994);

Lee County v. Sunbelt Equities, Il, Limted Partnership, 619 So.

2d 996, 1006 n. 13 (Fla. 2d DCA 1993).

42. Incul patory evidence is clear and convincing if it is
credible, material facts are "distinctly renmenbered,” testinony
is "precise" and "explicit,"” and the incul patory evidence is of
such weight that it produces in the mind of the trier of fact a
firmbelief or conviction, without hesitancy, as to the truth of
the allegations that Petitioner seeks to establish. Inquiry

Concerning a Judge, 645 So. 2d at 404. The judicial definition

of clear and convincing evidence has been adopted by each

District Court of Appeal in the state. E. F. v. State, 889 So.

2d 135, 139 (Fla. 3d DCA 2004); MKesson Drug Co. v. WIIi ans,

706 So. 2d 352, 353 (Fla. 1st DCA 1998); Kingsley v. Kingsley,

623 So. 2d 780, 786-787 (Fla. 5th DCA 1993); Slomow tz v.

Wal ker, 429 So. 2d 797, 800 (Fla. 4th DCA 1983).
43. In weighing the incul patory evidence in this
proceedi ng, the fact-finder resolved any conflicts in the

evi dence and deci ded the issue one way or the other. Dunham

13



652 So. 2d 894, 896 (Fla. 2d DCA 1995); Heifetz, 475 So. 2d

1277, 1281 (Fla. 1st DCA 1985); Departnent of Professional

Regul ation v. WAgner, 405 So. 2d 471, 473 (Fla. 1st DCA 1981).

In resolving evidential conflicts, the fact-finder assessed the
credibility of witnesses and wei ghed the evidence, including the

admi ssions attributed to Respondent. Bejarano v. State,

Depart nent of Education, Division of Vocational Rehabilitation

901 So. 2d 891, 892 (Fla. 4th DCA 2005); Hoover, MD. v. Agency

for Health Care Adm nistration, 676 So. 2d 1380, 1384 (Fla. 3d

DCA 1996); Goss v. District School Board of St. Johns County,

601 So. 2d 1232, 1234 (Fla. 5th DCA 1992).

44. Expert testinony concerning the applicable standard of
conduct in the local community and Respondent's all eged
deviation fromthat standard was | ess than clear and convi nci ng.

Purvis v. Departnent of Professional Regulation, 461 So. 2d 134

(Fla. 1st DCA 1984). The evidence elicited by Respondent was of
sufficient weight to prevent the trier of fact fromformng a
firmbelief or conviction, w thout hesitancy, as to the truth of
the all egations that Respondent failed to exercise "due care" or
"due regard" in the drawi ngs for the Barnes residence.

45. Respondent used his professional opinion to design the
pl ans. Respondent relied upon a building permt issued by the
| ocal authority charged with interpreting the applicable

bui l di ng code. Respondent is not professionally negligent in

14



such circunmstances. See Seibert v. Bayport Beach and Tennis

Club Association, Inc., 573 So. 2d 889, 892 (Fla. 2d DCA 1990).

46. The remai ning charge is that Respondent commtted
m sconduct in violation of Subsection 471.033(1)(g), Florida
Statutes. The term "m sconduct” is not defined by statute. The
applicable rule defines m sconduct to nean the violation of any
state law directly regulating the practice of engineering. Fla.
Adm n. Code R 61G15-19.001(6)(n). Petitioner charges that
Respondent vi ol ated Subsection 553.791(3), Florida Statutes, by
al | egedly designing the Coker and Yonkers projects and providing
bui | di ng code inspection services for each project.
47. Building code inspection services are statutorily
defined to nean any of the services described in Subsections
468. 603(6) and 468.603(7), Florida Statutes, that involve:
[ T] he review of building plans to determ ne
conpliance with applicabl e codes and those
i nspections required by | aw of each phase of
construction for which permtting by a | ocal
enforcenent agency is required to determ ne
conpliance with applicable codes. (enphasis
suppl i ed)

8§ 553.791(1)(c), Fla. Stat.

48. A determ nation of whether the services Respondent
provi ded for the Coker and Yonkers projects satisfied the
statutory definition of building code inspection services nust

be strictly construed. Any anmbiguity in the statute nust be

construed in favor of Respondent. State ex. rel. Jordan v.

15



Pattishall, 99 Fla. 296, 126 So. 147 (1930); Ccanpo V.

Department of Health, 806 So. 2d 633 (1st DCA Fla. 2002); Equity

Corp. Holdings, Inc. v. Departnent of Banking and Fi nance,

Di vision of Finance, 772 So. 2d 588, 590 (Fla. 1st DCA 2000);

Jonas v. Florida Departnent of Business and Prof essi onal

Regul ation, 746 So. 2d 1261 (Fla. 3d DCA 2000); Loeffler v.

Fl ori da Departnent of Business and Professional Regul ation, 739

So. 2d 150 (Fla. 1st DCA 1999); Haggerty v. Florida Departnent

of Busi ness and Professional Regulation, 716 So. 2d 873 (Fl a.

1st DCA 1998); Elnariah v. Departnent of Professional

Regul ation, Board of Medicine, 574 So. 2d 164 (Fla. 1st DCA

1990); Rush v. Departnent of Professional Regulation, 448 So. 2d

26 (Fla. 1st DCA 1984); Ferdego Discount Center v. Departnent of

Pr of essi onal Regul ati on, 452 So. 2d 1063 (Fla. 3d DCA 1984);

Bow i ng v. Departnent of Insurance, 394 So. 2d 165 (Fla. 1st DCA

1981); Lester v. Dept. of Professional and Cccupati onal

Regul ati ons, 348 So. 2d 923 (Fla. 1st DCA 1977).

49. It is less than clear and convincing that Respondent
provi ded buil ding code inspection services for the Coker and
Yonkers projects. The weight of the evidence shows that
Depart ment enpl oyees perforned the required i nspections.

50. Petitioner submtted evidence beyond the scope of the
acts alleged in the chargi ng docunents. Disciplinary action

cannot be predicated on facts not alleged in the charging

16



docunents. Chani v. Departnent of Health, 714 So. 2d 1113 (Fl a.

1st DCA 1998); Cotrill v. Departnent of Insurance, 685 So. 2d

1371, 1372 (Fla. 1st DCA 1996).

RECOMVENDATI ON

Based on the foregoing Findings of Fact and Concl usi ons of
Law, it is

RECOMVENDED t hat Petitioner enter a final order finding
Respondent not guilty of the alleged violations.

DONE AND ENTERED this 2nd day of My, 2006, in Tall ahassee,

Leon County, Florida.

DANI EL MANRY

Adm ni strative Law Judge

Di vision of Adm nistrative Hearings
The DeSoto Buil di ng

1230 Apal achee Par kway

Tal | ahassee, Florida 32399-3060
(850) 488-9675  SUNCOM 278-9675
Fax Filing (850) 921-6847

www. doah. state. fl . us

Filed wwth the Clerk of the
D vision of Adm nistrative Hearings
this 2nd day of My, 2006.

ENDNOTE
1/ The first alleged facts occurred on COctober 29, 2002, infra,

Fi ndi ng of Fact 3. References to statutes and rules are to
those in effect immediately prior to October 29, 2002.

17



COPI ES FURNI SHED

Dougl as D. Sunshine, Esquire

Fl ori da Engi neers Managenent
Cor porati on

2507 Cal |l away Road, Suite 200

Tal | ahassee, Florida 32303

Dom nic C. MacKenzie, Esquire
Hol | and & Kni ght, LLP

50 North Laura Street, Suite 3900
Jacksonville, Florida 32202

Paul J. Martin, Executive Director
Board of Professional Engi neers
Depart ment of Busi ness and

Pr of essi onal Regul ati on
2507 Cal | away Road, Suite 200
Tal | ahassee, Florida 32303-5267

Josefina Tamayo, General Counse
Departnment of Busi ness and
Pr of essi onal Regul ati on
Nort hwood Centre
1940 North Monroe Street
Tal | ahassee, Florida 32399-0792

NOTI CE OF RI GHT TO SUBM T EXCEPTI ONS

Al parties have the right to submt witten exceptions within
15 days fromthe date of this Recormended Order. Any exceptions
to this Recormended Order should be filed with the agency that
will issue the Final Oder in this case.
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